





Ghe Solicitors Journal 








VOL. LXXXV. 


Saturday, October I1, 1941. 


No. 41. 














Current Topics: Metropolitan Police 
Magistrates—Marriage (Members of 
His Majesty’s Forces) Bill—The New 
Fire Forces—Extortionate Rents— 
Cost of Works Payments — War 
Damage Repairs—War Damage and 


Books Received 


Public Authorities—Recent Decision. 399 Parliamentary News 
Criminal Law and Practice 401 | Notes of Cases— 
A Conveyancer’s Diary 401 Budd (No. 2), Re 


Landlord and Tenant Notebook.. 
Our County Court Letter .. 
To-day and Yesterday 


402 Chalfont and District Permanent 
403 Building Society’s Application, 
In re A ‘ - me 405 
404 
R. v. Barker... 405 
404 
Rules and Orders 406 
404 
Notes and News 406 
495 War Legislation 406 





Editorial, Publishing and Advertisement Offices : 29-31, Breams Buildings, London, E.C.4. 
Orders may be sent to any newsagent in town or country, or, if preferred, direct to the above address. 


SUBSCRIPTIONS : 


Annual Subscription : £3, post free, payable yearly, half-yearly, or quarterly, in advance. 
Contributions are cordially invited, and must be 


CONTRIBUTIONS : 
for publication) and be addressed to The Editor at the above address. 

ADVERTISEMENTS : 
address. 


Telephone : Holborn 1403. 


Single Copy: 1s. 4d., post free. 
accompanied by the name and address of the author (not necessarily 


Advertisements must be received not later than first post Tuesday, and be addressed to The Manager at the above 





Current Topics. 


Metropolitan Police Magistrates. 


THE resignation of Mr. Epwarp C. P. Boyp, after twenty- 
five years active service on the Metropolitan Police Court 
bench, serves to remind us of the comparatively modern 
effective provision made for the judicial work so admirably 
carried out by the magistrates who officiate in those tribunals. 
Our predecessors, as one writer put it, trusted to the 
severity of the punishments inflicted by their amateur 
justices, if so they may be called, for the protection of life 
and property. Thus Sir ROBERT PEEL called into being the 
police force whose members facetious Londoners immédiately 
called ‘** peelers,’’ and of whose efficiency we are all justifiably 
proud. To their work Sir ERSKINE MAy paid a well-deserved 
tribute in his ‘* Constitutional History’’ when he said that 
the police force had done more for the good order and 
safety of London than a hundred executions at the Old 
Bailey. Sir Erskine might, however, have remembered the 
good work of the Metropolitan magistrates. 


Marriage (Members of His Majesty’s Forces) Bill. 


In moving the second reading in the House of Lords of the 
* Marriage (Members of His Majesty’s Forces) Bill, Lorp 
TEMPLEMORE said that its object was to remove some of the 
difficulties which faced members of the forces who desired to 
get married but who could not get leave, or who might 
suddenly be moved from place to place or ordered abroad. 
At present, he said, members of the forces are limited in the 
same way as civilians, and once their marriage has been 
arranged for a particular place, there are as a rule considerable 
formalities to be gone through in arranging for it to take place 
elsewhere, or, alternatively, considerable expense has to be 
incurred. The underlying principle of the Bill, said his lordship, 
was that, where a person in the forces had arranged to get 
married, and, owing to the exigencies of the service could not 
get to the place arranged, so far as possible every facility 
should be given to him to be married elsewhere. For the 
purpose of the Bill the term ‘‘ members of His Majesty’s 
Forces ’’ included women employed in the categories specified 
in the First Schedule to the Bill, and other categories could 
be added by Order in Council. Clause 1 (1) of the Bill provides 
that once the necessary formalities to enable the ceremony to 
be performed in a particular building in England, whether a 
church or a registry office, have been complied with, if a 
person in the service provides a certificate by his or her 
commanding officer that he or she cannot go to that building, 
the ceremony can be performed elsewhere in England, or in 
Scotland. Clause 2 (2) provides for a marriage similarly to 
take place if England where it was originally arranged to 
take place in Scotland. Clause 2 extends the validity of banns 
(in England), including the marriage licence or registrar’s 
licence (in England and Scotland), from three months to 
twelve months where a member of His Majesty’s Forces is 
concerned. Clause 3 empowers the Registrar-General in 
England and Wales to authorise a superintendent registrar 
to issue a marriage licence immediately, where at least one of 
the parties is a member of His Majesty’s Forces. At present 
4 superintendent registrar can issue a marriage licence only 
after a clear day’s notice. This, said his lordship, will be of 
particular value where men are suddenly. ordered abroad. 
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Clause 4 qualifies a woman employed by the Navy, Army or 
Air Force in the capacities specified in the First Schedule, to 
marry in a naval, military or Air Force chapel. Clauses 1, 2 
and 3 are to have effect during the war period only, but cl. 4 
is permanent legislation. LORD NATHAN, in supporting the 
Bill, said that it was a measure affecting the happiness and 
well-being of members of the Armed Forces. The Bill was 
read a second time and committed to a committee. of the 
whole House. : 


The New Fire Forces. 

IT was recently announced by the Home Secretary and 
Minister of Home Security that the 1,400 fire brigades in 
England and Wales were reconstituted as a National Fire 
Service on 18th August. There are now thirty-three fire 
forces with a new code of discipline, new conditions of service, 
new terms of remuneration and a new system of control. 
Each fire force commander is to have all the men and pumps 
in his area under his direct command, so that there will be no 
delay in the smooth concentration of reinforcements. More- 
over, crews from independent brigades will be used to working 
together, as they will not be meeting for the first time at the 
scene of the fire. The importance of this changeover cannot 
be exaggerated, and not least among its attractive features is 
the speed with which it has been accomplished. The whole 
reorganisation took thirteen weeks, a task which would have 
taken at least as many months in peace-time. During that 
short period of transition there had been some inevitable and 
necessary disorganisation, and it is a further matter of 
congratulation that the whole transformation had been carried 
out in secret, as the enemy might have taken advantage of 
our temporary disorganisation had he known of it. It was 
as recently as 13th May that Mr. Morrison told the Commons 
that the regional technical staffs and the fire department of 
the Home Office had been strengthened, and that with 
intensified attack a drastic reorganisation of the fire service 
would have to be made, as a fundamental difficulty sprang 
from the fact that the fire service was a local service. On 
the next day the Fire Services (Emergency Provisions) Bill 
was introduced in the Commons ‘to provide for the 
reorganisation and improvement of the fire services of Great 
Britain and for purposes connected with the matters afore- 
said.’”’ This measure was speedily passed through all its 
stages in both Houses, and it received the Royal Assent on 
22nd May. Then came the National Fire Service (General) 
Regulations, 1941, dated 5th August, which provided for the 
establishment of the thirty-nine fire forces and of the reserve 
stations to supplement the fire forces and to provide training, 
and which regulated conditions of service and discipline of 
fire fighting personnel. A further salutary change recently 
announced is that it has been decided to establish a National 
Advisory Council for Fire Prevention, of which the Home 
Secretary and Minister of Home Security will act as chairman, 
and which will include representatives of employers’ organisa- 
tions, the Trades Union Congress, local authorities and officers 
of the Home Office and Ministry of Home Security as well as 
the Secretary of State for Scotland. These changes have 
rightly. been described as far-reaching, and, provided that the 
rapid production of equipment and control of all the available 
sources of water supply can be achieved, should result in 
substantial improvement in the country’s ability to cope with 
any fire attack, on however large a scale it may be planned. 
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Extortionate Rents. 


On 22nd September the Minister of Health addressed a 
further circular (Circular 2491) to housing authorities in 
Sngland and Wales on the subject of extortionate rents and 
appended his reply to the question on the subject in the 
Commons on 11th September, to which we referred in our 
issue of 20th September (ante, p. 379). He states in the 
circular that he is glad to see that, in general, local authorities 
have investigated complaints promptly and have taken 
immediate action in appropriate cases. The point has been 
made, states the circular, that tenants of furnished premises 
who have cause for complaint, may be deterred from making 
representations to the local authority by the fear of eviction. 
The Minister thinks that it is important that there should be 
no ground for apprehension on this score, and desires to point 
out that in cases in which bona fide complainants are evicted 
it might well be suitable for the local authority to exercise 
their compulsory powers of billeting and requisitioning. The 
circular adds that the Minister proposes to review the whole 
question again towards the end of April next, and requests 
the authorities concerned to furnish him, not later than 15th 
April, 1942, with a further report on the position in their 
district to cover the period Ist July, 1941, to 31st March, 1942. 
The report should distinguish between cases of furnished and 
unfurnished lettings, and should indicate certain particulars 
where it has come to the authority’s notice that an excessive 
rent is alleged. These particulars are (1) the rent charged and 
the amount of accommodation involved in each case; (2) the 
number of cases in which the complaint proved to be 
unfounded ; (3) the number of cases in which representations 
were made to the landlord, and the rent reduction resulting 
in each; (4) the number of cases in which legal proceedings 
were necessary and the result of each prosecution ; and (5) the 
number of cases in which use was made of powers of compulsory 
billeting or requisitioning. The present circular impliedly 
underlines, like its predecessor (Circular 2406), that it is the 
ultimate responsibility of the local authority to see that rent 
profiteering does not go unchecked or unpunished in its area, 
and it is important that legal advisers should be able to tell 
clients who may be apprehensive of ejectment proceedings 
that they can count on the local authority’s assistance in a 
proper case through their powers of compulsory billeting and 
requisitioning. 


Cost of Works Payments. 


ONE of the inevitable disadvantages of any scheme for 
war damage compensation is that it is rarely if ever possible 
to pay compensation to the sufferer as soon as the war damage 
has occurred. The earliest date on which the cost of works 
payments and temporary works payments can normally be 
paid under s. 8 of the War Damage Act, 1941, is the date 
of the completion of the works, or, where payment is to be 
made by instalments, of the relevant part thereof, or at the 
expiration of a reasonable period necessary to enable the 
Commission to ascertain whether the works have been duly 
completed, and what was their proper cost. Payments on 
account in advance of these dates can only be made where 
the sufferer is in need of funds to provide housing accommoda- 
tion for himself or his family, or to secure premises in order 
to continue carrying on a trade or business, up to an amount 
not exceeding £800 in either case. In a letter to The Times 
of 18th September, Mr. R. ASTLEY SAMUEL suggests that 
the cost of works payment could be carried out in a more 
economical manner and at the same time be much simplified, 
if the procedure was altered. He suggests that after the 
notification of damage by the owner, the Area War Damage 
Commission should instruct one of their local panel of 
architects or surveyors to inspect the damage. On receipt 
of a report from their architect or surveyor, the War Damage 
Commission would instruct a contractor direct to repair the 
property, and pay him on receiving a certificate from the 
panel of architects. The writer points out that the present 
procedure works unfairly on the small owner, who may have 
joined the services, and may be unable to incur the liability 
for a contractor’s account, and it is natural that the contractor 
gives preference to the owner whose financial means assure 
him of payment when the work is completed. It would be 
an easy matter, he concludes, to enrol all architects and 
building surveyors in the area to supervise the work in their 
locality. The proposal, if carried out, would involve a wide 
extension of the activities of the War Damage Commission, 
beyond the scope contemplated by the War Damage Act, 
and Parliament would have to be consulted before the Com- 
mission could be given any fresh functions. It seems to be 
assumed by the writer that contractors are giving priority to 
persons of more substantial means, but it is doubtful whether 
the whole of this assumption is justified. While it is obvious 





that contractors may be seriously embarrassed by the number 
of calls upon them in times when raids are numerous, it by no 
means follows that, with the assurance of ultimate payment 
in any event by the Commission, they will show undue favour 
to any special class of sufferer. If there were any substantial 
evidence that this was so, it would have been available by 
now. On the other hand labour shortage in the building 
trade is a real problem, and an examination of the best means 
of dealing with it ought not to be outside the scope of any 
future re-examination of the question of the date when cost 
of works and temporary works payments should be made. 


War Damage Repairs. 


AN important notice issued by the War Damage Commission 
on 26th September under s. 7 (2) of the War Damage Act, 
1941, extends the application of that section to the county 
boroughs of Eastham and Westham, that part of the county 
borough of Portsmouth south of Portscreek, and the borough 
of Crosby and of Dover. It will be recalled that the Com- 
mission has already published a notice affecting a number of 
cities and towns, so that the urban area which has now been 
brought within the scope of the Commission’s possible require- 
ments with regard to the public interest is now substantial. 
As the responsibility in practice for seeing that the require- 
ments of the Act are complied with will fall mainly on solicitors, 
no apology is necessary for again drawing attention to the 
effect of a memorandum issued on 26th September by the 
Public Relations Officer of the War Damage Commission with 
regard to the effect of s. 7 of the Act and the notice issued 
under s. 7 (2). This substantially repeats the statement on 
the subject previously made by the War Damage Commission, 
which was set out in full in a ** Current Topic ”’ on the subject 
in our issue of 6th September (ante, p. 361). The attention 
of solicitors in the affected areas is urgently drawn to the 
requirements of the section. 


War Damage and Public Authorities. 


IN a circular to local authorities and public utility under+ 
takings (Circular 2431 (A)) (amending Circular 2431) issued by 
the Ministry of Health on 3rd September, it is stated that 
as regards incidents to property insured under Pt. II of the 
War Damage Act, 1941, so far as they occurred before the 
17th April, 1941, the particulars furnished to the Minister in 
pursuance of Circular 2118 are sufficient and no further 
notification is necessary, save in exceptional circumstances 
where it may be considered necessary to claim early payment 
on the ground that it is in the public interest that the destroyed 
or damaged goods should be replaced or repaired. In such 
cases only Forms B.S.3 and B.S.3 (E) should be completed 
as far as applicable. These forms may be obtained from the 
principal insurance companies and Lloyds, and should be 
returned direct to the Insurance and Companies Department, 
Board of Trade, Romney House, Tufton Street, S.W.1. 
As regards such incidents occurring on or after 17th April, 
1941, claims should be made on Form B.S.3, which should 
be sent to the insurance company or Lloyds through whom 
the property was insured. Form B.S.3 (g) should also be 
completed if it is desired to claim early payment on the 
ground of public interest. In that event both forms should 
be sent direct to the Board of Trade with a copy of the policy. 
The Commission and the Board of Trade respectively will 
consult the Minister where necessary. As_ regards the 
non-rateable property of public utility undertakings within 
the definition of s. 40 of the War Damage Act, this is, by 
S.R. & O., 1941, No. 450, para. 6 (2) (kh), exempt from 
compulsory insurance under the Business Scheme, and will 
be the subject of further legislation. In the meantime 
statutory public utility undertakings have been advised by 
the Chancellor of the Exchequer not to avail themselves of 
their right to insure voluntarily under the Business Scheme. 
In respect of damage to such property, therefore, there may be 
exceptional cases in which the question of a loan under the 
Essential Buildings and Plant (Repair of War Damage) Act 
for repair or replacement might have to be considered, but 
any such occasions should be rare. 


Recent Decision. 


In Henriksen (Inspector of Taxes) v. Grafton Hotel, Ltd., on 
Ist October (The Times, 2nd October), LAWRENCE, J., held, 
where the tenant of licensed premises agreed in his lease 
to pay all charges which might be imposed in respect of the 
licences necessary for keeping the premises open as a fully- 
licensed hotel, that payments of monopoly value by instal- 
ments imposed on the granting of the licence were nevertheless 
capital payments, and not to be allowed as deductions in 
computing the licensee’s profits for the purpose of income tax. 
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Criminal Law and Practice. 
Statutory Rights of Arrest. 


SOMETHING in the nature of a footnote is required to the 
article in a recent issue on ‘‘ Arrest without a warrant ”’ 
(ante, p. 387). On 3ist July, 1941, the House of Lords allowed 
an appeal in Barnard and Another v.Gorman (57 'T.L.R. 681), 
and, in the course of doing so, considered T'rebeck v. Croudace 
[1918] 1 K.B. 158, Lsaacs v. Keech [1925] 2 K.B. 354, and 
Ledwith v. Roberts [19387] 1 K.B. 282. 

It may be recalled that Barnard v. Gorman was an action 
for false imprisonment by a ship’s officer against customs 
preventive officers, and the Lerd Chancellor stated that the 
principal question in the appeal was whether customs preven- 
tive officers were authorised by s. 186 of the Customs 
Consolidation Act, 1876, to detain a person whom they 
believed on reasonable grounds to have committed an offence 
under that section, or whether, though acting on reasonable 
grounds, they were liable in damages to the person detained, 
in an action for false imprisonment if the complainant had 
not actually committed the offence. 

Section 156 is a lengthy section enumerating certain offences, 
such as, for instance, the harbouring of uncustomed goods, 
and enacting a penalty, and it ends: ‘‘ and the offender may 
either be detained or proceeded against by summons.’’ The 
learned judge in the Court of Passage of the City of Liverpool, 
where the case was tried, gave judgment for the defendants 
on the ground that the section authorised the arrest of any 
person whom the officers believed on reasonable grounds to be 
guilty, and that, in fact, the officers did so believe. The Court 
of Appeal, by a majority, allowed an appeal, on the ground 
that the meaning of the word “ offender ’’ was confined to 
persons who had in fact committed an offence. MacKinnon, 
L.J., however, thought that the word ‘ offender” in this 
context could properly be taken to include in its meaning 
‘ suspected offender.” 

The Lord Chancellor pointed out at once that the question 
before the court could be decided without reference to the 
cases. In the words at the end of the section there were two 
alternative methods of enforcing it; one was detention, and 
the other was a summons. If the second alternative was 
considered separately, the word ‘ offender ’”’ could not possibly 


be construed as limited solely to the man who was guilty of 


the offence. That could only be decided at the hearing. The 
word “ offender” could not, therefore, have a_ different 
meaning when the first alternative was considered. Detention 
was preliminary to an accusation, unless, indeed, satisfactory 
explanations were ofiered, and it was right to let the suspected 
person go. His lordship pointed also to ss. 197, 206 and 221, 
in which “* offender ”’ plainly included in its meaning a person 
charged with an offence. 

With regard to the strict meaning of the word generally, 
his lordship said that, like revs in Latin, it had both a narrower 
and a wider meaning. It would not be an abuse of language 
for a magistrate engaged in a juvenile court to describe his 
work as that of trying *‘ young offenders,’ but that would not 
mean that every person who came before him was guilty. 

In a digression on the analogous double meaning of the 
word ‘culprit,’ his lordship pointed out that the word 
appeared to arise from an abbreviated entry which used to be 
made on the record of a criminal court engaged in trying a 
prisoner for felony or treason. The prisoner at the bar was 
asked how he pleaded to the indictment, and, upon his saying 
‘not guilty,” if the prosecutor joined issue, this was recorded 
in the words “ culpabilis: prest,’’ that is to say: ‘ the 
prosecution say you are guilty and is ready to prove it.” 
The words came to be abbreviated in the form ‘ cui prit.’”’ It 
had been suggested that this abbreviation, though really only a 
joinder of issue, came to be understood to be a word addressed 
to the prisoner, and hence the modern word ‘* culprit.’ 

In dealing with the previous authorities, his lordship 
mentioned Trebeck v. Croudace [1918] 1 K.B. 158, in which 
the driver of a motor-car on a highway was arrested by a 
police officer under s. 12 of the Licensing Act, 1872, which 
confers on the police the power to apprehend a person who 
is drunk in charge of a carriage on a highway. The driver 
was reasonably suspected of being drunk, but was not in fact 
drunk. The Court of Appeal held that the nature of the 
statute, which was enacted for the public safety, showed that 
it was intended to confer a right of arrest on the police on 
reasonable suspicion. In Isaacs v. Keech [1925] 2 K.B. 354, 
the same construction was put on s. 28 of the Town Police 
Clauses Act, 1847. Bankes, L.J., however, said, in that 
case (sitting in the Divisional Court), that the whole trend of 
authority had been to put a uniform construction upon 
enactments giving power to arrest without a warrant a person 
found committing an offence—and that that construction was 
the wider construction giving power to arrest on an honest 
and reasonable belief of guilt. 





His lordship then summarised the decision in Ledwith v. 
Roberts [1937] 1 K.B. 232, by saying that the Court of Appeal 
decided that an action for false imprisonment succeeded when 
a constable arrested the plaintiffs without warrant under the 
Vagrancy Act, 1824, and where the persons arrested were not 
in fact within the description of suspected persons or reputed 
thieves. Greene, L.J., in that case pointed out that the 
general statement by Bankes, 1..J., in Jsaacs v. Keech, supra, 
appeared to go further than what was said in Trebeck v. 
Croudace, supra. Lord Wright also referred to this statement 
of Bankes, L.J., with some disapproval. 

Without pronouncing on these decisions his lordship 
expressed the view that when the question arose whether a 
statute which authorised arrest for a crime should be construed 
as authorising arrest on reasonable suspicion, the question had 
to be answered by examining the contents of the particular 
statute concerned rather than by reference to any supposed 
rule of construction. This view, though expressly given obiter, 
will have the greatest weight in practice in settling any future 
controversy as to the meaning of a_ particular statute 
authorising arrest. 

Cases of doubt are, however, bound to arise again, and in 
view of the decision of the Court of Appeal in T'rebeck v. 
Croudace, supra, the general rule that where arrest is authorised 
by a statute, it is authorised on reasonable suspicion if a 
breach of the statute would endanger the public (approved by 
Lord Wright in Barnard v. Gorman), it is advisable to utter a 
word of general caution. It is a recognised rule of construction 
of statutes that where they encroach on the rights of the 
subject, they must be construed strictly (‘‘ Maxwell on the 
Interpretation of Statutes,” Sth ed., p. 249), and no violence 
must be done to the language to bring persons within them, 
but care must be taken that no one who is not within their 
éxpress language is brought within them. This is paramount 
even over the old rule of construction laid down by Lord Coke 
in Heydon’s Case, 3 Rep. 7b, and approved by Lindley, M.R., 
in In re Mayfair Property Co. [1898] 2 Ch. 28, 35, that it is 
necessary to consider the old law, the mischief intended to be 
cured by the statute, and the proposed remedy. These are 
only to be considered as a last resort, and in no case are words 
to be strained in order to apply them to cases to which they 
would not ordinarily apply, in order to effectuate the alleged 
intention of a statute, and more particularly where such a 
straining of the language would operate against the rights of 
the subject. As Lord Porter said in the course of his judgment 
in Barnard v. Gorman: ‘ The liberty of the subject should 
not lightly be put in jeopardy.” 








A Conveyancer’s Diary. 
Re Woodhouse. 


In Re Woodhouse [1941] Ch. 332, Simonds, J., had to consider 
whether the rule known as that in Re Larl of Chesterfiel(’s 
Trusts (24 Ch. D. 643) applies to real estate. He held that 
the rule did not apply. This may, therefore, be a convenient 
moment to give some account of the rule. 

There is, if I may respectfully say so, an admirable account 
in ‘‘ Underhill on Trusts”? (9th ed., art. 47 et seq.) of the 
various equitable rules of which that in Howe v. Dartmouth 
is the chief. Most of us have a general idea of these rules, 
but’ I think we are all rather apt’ to forget them, or, having 
remembered their existence, to think that they are more 
extensive than they are. The fact is that these rules, which 
started as specific applications of the doctrine that a trustee 
must hold the scale evenly between tenant for life and 
remainderman, have become so technical that it is the part of 
prudence to look them up afresh on every occasion when they 
seem likely to be in point. 

I cannot do better than quote the statement in ‘* Underhill ”’ 
(art. 48) for the basic proposition : ‘‘ Where residuary personal 
estate is settled by will for the benefit of persons in succession, 
all such parts of it as are of a wasting or future or reversionary 
nature, or consist of unauthorised securities, must be converted 
into property of a permanent and income-bearing character, 
unless: (a) the will contains a direction or implication to the 
contrary ; or (b) the will confers on the trustee a discretion to 
postpone such conversion which he bona fide and impartially 
exercises.’’ The principle is, of course, quite clear: it is that 
where a piece of property is of such a nature that it will cease 
to exist at an ascertainable moment, or, conversely, that if, 
left to itself, it will not be in possession till a given moment, 
then steps must be taken, in the absence of a contrary 
direction, to hold the scale fairly between those entitled to the 
property at various times. The easiest way to give effect to 
this equity is to sell. But it may well be undesirable to do so 
at once, and there is accordingly an equitable gloss on the 
main rule, to the effect that arrangements are to be made to 
divide the available money in due proportions. Thus, with 





402 THE SOLICITORS’ JOURNAL. 





October II, 1941 








unauthorised investments the dividends or income until sale 
have to be apportioned so that the tenant for life gets 4 per 
cent. on what they would have fetched if sold at the testator’s 
death, while the balance is added to capital. This reasoning 
was generally supposed to apply to the income of settled 
leaseholds before 1926, but does not do so any longer: see 
Re Berton [1939] Ch. 200. Conversely, and this is the so-called 
rule in Re Chesterfield, if the property in question is reversionary 
the tenant for life is retrospectively entitled, when it falls in, 
to a proportion of the total amount received, ascertained by 
arriving at ‘‘ the sum which, put out at £4 per cent. per annum 
[at the death of the testator], and accumulating at compound 
interest calculated at that rate with yearly rests, would, with 
the accumulations of interest, have produced, at the date of 
receipt the amount actually received; that the sum _ so 
ascertained ought to be treated as principal and applied 
accordingly, and the residue should be treated as income ”’ 
see ib., at p. 654. 

Now, the moneys in question in fe Chesterfield were sums 
lent on mortgage of a reversionary interest, that is to say, 
they were personalty. None of the distinguished counsel 
engaged seem to have had any doubt what ought to be done ; 
the substantial point was that it was there for the first time 
decided in a reported case that compound, rather than simple, 
interest was allowable to the tenant for life. Even this was 
not disputed, counsel all agreeing that compound interest was 
proper having regard to a case of Beavan v. Beavan, previously 
unreported, but now incorporated, as a footnote, in the report 
of Re Chesterfield. The judgment must hold the record for 
brevity among those in leading cases, viz.: ‘‘ It appears to 
me that Beavan v. Beavan adopts the right principle, and I 
therefore follow it in the present case’’: per Chitty, J., at 
p. 653. The real interest of Re Chesterfield is not so much in 
the arguments and reasoning, as that it ratifies the otherwise 
unknown Beavan v. Beavan and gives a precedent for the 
formal order in cases of this class. Nothing was expressly 
said about the rule being one confined to personalty. 

In Re Searle [1900] 2 Ch. 829, however, Kekewich, J., at 
p- 834, let fall the following observation: ‘‘ In the case of 
real estate, if the estate produces nothing, the tenant for life 
can get nothing, whereas, in the case of personalty, he would 
get something upon the principle laid down in Jn re Earl of 
Chesterfield’s Trusts.’ A dictum of this kind would not, of 
course, be a binding authority ; Re Searle was concerned with 
the question whether a tenant for life of the income of the 
notional proceeds of sale of an unconverted mixed fund devised 
and bequeathed on trust for sale should be allowed, qua the 
realty, to exercise the powers of a tenant for life under the 
Settled Land Act, 1882. 

In the following year it was held in Re van Straubenzee 
[1901] 2 Ch. 779, to quote the head-note, that ‘‘ The rule in 
Howe v. Dartmouth does not apply in the case of a settlement 
by deed, and apparently only applies where there is a disposi- 
tion by will of residuary personal estate given as one fund to 
be enjoyed by persons in succession.”’ Though Re Chesterfield’s 
Trusts was not quoted in the judgment, it was cited by counsel ; 
and the case is therefore some authority, though not 
conclusively so, on the extent of the Chesterfield doctrine. 

In Re Woodhouse the testator died in 1912 possessed of two 
reversionary interests in real estate. He gave his whole estate 
to trustees on trust for sale with full power to postpone sale. 
He then gave the income of one moiety of his residuary estate 
‘including all property not sold or converted ”’ to his wife 
for life and that of the other such moiety to his sister. The 
widow died in 1939 and the sister in 1940. One of the 
reversions fell into possession on the widow’s death and the 
other on that of the sister. Neither reversion was ever sold, 
but part of the property comprised in one reversion had been 
sold, and all the meters f property was now about to be sold ; 
a summons was taken out to determine the destination of the 
proceeds of sale. 

Simonds, J., having stated the facts and the point at issue, 
remarked that the rule in Re Chesterfield’s Trusts ‘‘is an 
equitable rule established by the court in order to deal fairly 
in the administration of estates between persons having 
successive interests in a residuary estate... It is to be 
regarded as complementary to other rules of administration 
established also to do justice as between persons entitled to 
successive interests, as, for example, the rule in Howe v. 
Earl of Dartmouth.” The learned judge then stated the effect 
of both rules, and continued: ‘It is, I think, beyond 
controversy that the rule in Howe v. Earl of Dartmouth is not 
applicable to residuary real estate. Equally, where real estate 
is devised on trust for sale, the tenant for life is entitled to the 
whole of the rents and profits until sale.’”’ He pointed out 


that in no reported case had Re Earl of Chesterfield’s Trusts 
been applied to realty, and mentioned at length the dicta in 
Re Searle and Re van Straubenzee. He pointed out that it 
would be very unfair if Re Earl of Chesterfield’s Trusts applied 





to real estate while Howe v. Earl of Dartmouth did not ; and 
he finally drew attention to the fact that ‘ ‘ Jarman ’ ’ (7th ed., 
p. 1208) says that Re Earl of Chesterfield’s T ‘rusts * * is generally 
assumed not to apply to real estate,” while “ Gover ”’ (3rd ed., 
p. 191) states the rule as one in regard to personalty. 

For practical purposes Re Woodhouse may be taken as 
settling the matter, as it seems most improbable that any 
other court would dispute Simonds, J.’s, point that Howe v. 
Dartmouth and Re Chesterfield’s Trusts must extend to the 
same subject-matter as one another. I do not quite see why 
these rules should be so restricted ; where they apply they 
are often regarded as a nuisance, it is true, but they are 
fundamentally fair, and the nuisance really arises because 
they operate only on so limited a field. It seems very difficult 
to suppose that it is essentially right that the tenant for life 
of unauthorised investments in pure personalty should only 
get 4 per cent. on their value, while the tenant for life of 
leaseholds held on trust for sale should get the whole rents. 
It is even less obvious why the tenant for life of a fund 
including an_unrealised reversion in realty should get nothing 
in respect of that interest, but would get a proportion of the 
ultimate receipts if it were in personalty. Those are the rules, 
however, and the practitioner must always walk warily if he 
is to apply them aright. 








Landlord and Tenant Notebook. 


Landlord and Tenant (War Damage) (Amendment) 


Act, 1941. 
V.—Miscellaneous Amendments. 
SEcTIONS 10 to 15 of the new Act effect sundry amendments, 
of varying importance, to the principal Act; in some cases, 
alterations have been made in the light of recorded decisions, 
in others what is enacted may be considered declaratory. 

Section 10 repeals the special provisions of ss. 13 and 14 of 
the 1939 Act, which contained a special code, elaborate but 
not easily worked, applicable to ground leases. The principal 
Act “ shall apply to ground leases in like manner as it applies 
to other leases,’’ says subs. (1); the suggestion was much 
criticised in the Press when the Act was a Bill, but became 
law all the same; and the second subsection entitles parties 
to serve notices of disclaimer, of retention, and to elect in 
respect of war damage comprised in a ground lease even if 
the damage occurred before the passing of the Act. This has 
caused some embarrassment to those concerned with pepper- 
corn leases comprising cleared sites once occupied by buildings, 
for the effect of s. 9 (3) (a) of the War Damage Act, 1941, on 
the lessee’s right to compensation if he disclaims is none 
too clear. 

The later subsections of s. 10, which contained transitional 
provisions, were discussed, in view of possible urgency, in the 
first article of this series (85 Sou. J. 357). 

Section 11 avoids express obligations to insure land against 
war damage, including existing obligations ; and any obliga- 
tion to insure land against fire or other risks is to be construed 
as not including or ever having included an obligation to 
insure against war damage. ‘‘ Other risks ’’ would, I take it, 
cover such risks as that of damage due to the bursting of 
pipes by or in repelling enemy action. There is a proviso 
saving any remedy, -exercised before the Act, arising in 
consequence of a failure to perform an obligation to insure 
against war damage, “ but the court may, on the application 
of any person prejudiced by the exercise of any such right or 
remedy, grant such relief as it thinks just.” 

One peculiar thing about the above section is that it is not 
limited, in terms at all ev ents, to obligations imposed on or by 
landlords and tenants to insure demised land. But the word 
‘‘express ’’ may help to dispose of any suggestion that the 
legislature intended, Penelope-like, to nullify the provisions 
for compulsory insurance recently enacted by the War Damage 
Act, 1941. 

Section 12 confers certain rights of entry. By subs. (1), 
any person who either has the fee simple or the lease or is 
the mortgagee of the fee simple or lease of land which is unfit 
by reason of war damage may, if buildings or works need 
urgent repairs to prevent deterioration and such are not being 
executed, enter the land for this purpose without permission 
if he cannot obtain permission, or if he cannot obtain it 
without unreasonable delay ; moreover, reasonable force may 
be used to effect entry. Authorised agents are likewise 
protected. It may be noticed that this provision covers not 
merely a case of refusal ; temporarily unoccupied premises 
may be entered without permission if no one can be found 
to give it. But what is rather surprising is that the power 
should be limited to cases in which the land is unfit; delay 
may often cause deterioration when the initial damage is well 
short of that standard. 
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The second subsection confers on a tenant who has availed 
himself of the right to disclaim authority to enter the land 
‘“‘ for the purpose of taking any measures necessary to preserve 
or remove any furniture or other goods belonging to or used 
by him.”’ This authority to remove may save him not only 
the trouble of asking permission, but eventually of bringing 
an action of detinue after demand and refusal, or of asking 
for a special order under s. 9 of the 1939 Act to vary the 
statutory conditions of disclaimer. But whether the right to 
take measures “‘ to preserve ”’ implies a right to store furniture 
and other goods until they can conveniently be removed 
seems an arguable question, and it should be noted that 
removable fixtures should still be removed before disclaiming 
unless an order under s. 9 above mentioned be sought and 
granted. 

Section 13 concerns the apportionment of rent, and the 
recovery of apportioned forehand rent. It provides for 
apportionment on disclaimer, on service of a notice of retention 
and on service of a notice to avoid disclaimer, expressly 
referring to ss. 8, 10 and 11 of the 1989 Act (by s. 8 (2) (q@) 
“as from the date when the notice of disclaimer was served 
the lease disclaimed shall be deemed to have been surrendered ”’ 
by s. 10 (1) (6) ‘‘ where a notice of retention is served . 
subject to the powers of the court... no rent shall be 
payable . . . in respect of the period beginning with the date 
when the notice was served, etc.” ; by s. 11 (1) (0) ‘‘ where a 
notice to avoid disclaimer is served . . . subject to, etc., ... 
no rent shall be payable . . . in respect of the period beginning 
with the date of the notice of disclaimer, etc.”’). Rent is to 
be apportionable.‘‘ whether the rent under the lease is payable 
in advance or otherwise, and any rent paid by the tenant in 
respect of that period in excess of the amount apportionable 
to the part of the period preceding the date on which the 
surrender takes effect or the rent ceases to be payable, as the 
case may be, shall be recoverable by him.” 

Part of the above section is declaratory, part is new law. 
The short history of the subject-matter is as follows: In 
Turner v. Stella Bond, Ltd. [1941] 1 K.B. 569 (C.A.), premises 
held under a lease providing for forehand rent were rendered 
unfit by enemy action in the middle of a quarter for which no 
rent had yet been paid. The tenants disclaimed, and the 
landlord gave notice to avoid disclaimer, and it was held that 
by virtue of the words ‘‘ no rent shall be payable .. . in 
respect of the period beginning with the date of the service 
of the notice of disclaimer ”’ in s. 11 (1) (6), supra, they were 
liable only for rent apportioned till that date, and said that if 
they had paid punctually they could have recovered the 
pM It is possible that some Parliamentary draftsmen 
blushed when reading that part of Sir Wilfrid Greene’s judg- 
ment in which the learned Master of the Rolls credited the 
legislature with ‘“‘ knowing quite well (as it must have known) 
that there are innumerable leases in this country under which 
rent is payable in advance,” and if that compliment was 
deserved it seems a little unfortunate that the knowledge was 
not applied when s. 8 (2) (a) was phrased, the words of which 
(also cited above) it was soon afterwards held in Hildebrand v. 
Lewis {(1941] W.N. 155 (C.A.), do not admit of ee 
in the case of an ordinary disclaimer. This has now been 
altered by the new Act, but it is fair to say that a disclaiming 
tenant could always have sought, as the ‘‘ Notebook ”’ pointed 
out more than once, to achieve this result by applying for a 
modifying order under s. 9 of the 1939 Act. 

Section 14 creates a new remedy: when a notice to retain 
or a notice to avoid disclaimer has been served and repairs 
have been carried out, either party may apply for a deter- 
mination that the land has been rendered fit, and fixing the 
date. Kent is suspended by the provisions of ss. 10 (1) (5) 
and 11 (1) (b) of the principal Act, already cited, which 
continue and conclude ‘*‘ . .. and ending with the date on 
which the land is rendered fit.’’. The new remedy is presumably 
intended to offer a cheaper means of settling a dispute than 
would an action for rent or for a declaration. 

Section 15 provides for cases in which ordinary dilapidations 
affect the cost of reinstatement or redevelopment or repair. 
What is contemplated is a set of circumstances in which three 
conditions are. fulfilled: land has been reinstated or re- 
developed under the new Act, or rendered fit. under the 1939 
statute ; the cost of such work has been increased by reason 
of damage or dilapidation which is neither war damage nor 
ordinary wear and tear; and the person who carried out the 
work would be entitled, but for s. 1 of the 1939 Act, to require 
his landlord or his tenant to make good such damage, or part 
of it, or indemnify him in respect of such making good. If 
these conditions be fulfilled, the obligee under the lease has 
the right to recover from the obligor the amount of the 
increase, or appropriate part of it. Any rights over against 
the obligors’ landlord or tenant are expressly preserved. The 
provision is not to affect rights under the Fires Prevention 
(Metropolis) Act, 1774, or otherwise, “in respect of money 





payable under a policy of insurance in respect of any such 
damage or dilapidation as aforesaid,’ or any right to damages 
for failure to insure ; but whoever benefits by such rights will 
have to give credit to the beneficiary under the new enactment. 

Reinstatement and redev elopment under the new Act itself 
are provided for by s. 5 (see 85 Son. J. 396), notably subss. (1) 
and (3), and obligations to render fit are imposed by the 
principal Act in the cases of notice of retention (s. 10 (1) (a)) 
and to avoid disclaimer (s. 11 (1) (a)). While the Fires 
Prevention (Metropolis) Act, 1774, s. 83 (one of the two 
sections not repealed), held in Ex p. Gorely (1864), 10 Jur. L085, 
to apply to the country generally, is the enactment which 
entitles landlords and tenants to have insurance money laid 
out in rebuilding instead of being paid over to the other party 
under his policy. Section 1 of the principal Act is, of course, 
the provision exonerating covenantors from liability in respect 
of war damage. 








Our County Court Letter. 


Solicitors’ Restrictive Covenant. 


IN a recent case at Bournemouth County Court (Richards v. 
Evans) the claim was for £50 damages and an injunction in 
respect of breaches or threatened breaches of a covenant. 
The plaintiff’s case was that in December, 1934, he employed 
the defendant under a service agreement, and in March, 1938, 
they entered into partnership as solicitors. A clause of the 
agreement provided that no partner who retired from the firm, 
or was discharged, should at any time within five years 
practise as a solicitor or as managing clerk within a specified 
area. The plaintiff alleged three breaches of the covenant, 
viz.; that the defendant had agreed to act for a client in 
connection with property within the restricted area; that he 
had stated in a letter to the plaintiff that he was entitled to 
instruct solicitors to represent him in the Bournemouth County 
Court ; and that he was at liberty to act for any person who 
consulted him. The defendant’s case was that he actually 
practised at his office outside the area. A solicitor’s office, 
and the courts which he attended, were the places at which 
he practised. By calling at a house within the area, a solicitor 
was not practising there. His Honour Judge Cave, K.C., 
observed that a man, living in the area, had asked the 
defendant to act for him. If the covenant was intended to 
prevent the defendant from doing business for any client, 
within the area, it should have said so. There was no evidence 
that the defendant was repeatedly acting for clients within the 
area, and there was no suspicion that he was endeavouring to 
obtain business there. The defendant was entitled to act for 
any person going to his office to consult him. The fact of a 
man living in Bournemouth did not. disentitle him to consult 
a solicitor practising outside. There was therefore no breach 
or threatened breach of the covenant if the defendant acted 
for such a client. The defendant was also entitled to instruct 
agents to represent him in the Bournemouth County Court. 
This was the only way in which the defendant cquld observe 
the coveuant and avoid committing a breach of it. Judgment 
was given for the defendant, with costs, and a stay of execution 
was refu 


The Collection of Sweepstake Prizes. 


In Williams v. Wilding, recently heard at Shrewsbury County: 
Court, the claim was for £5 5s. as the balance due under an 
agreement. The case for the plaintiff was that in June, 1937, 
he had met the defendant, who had won £466 in the Irish 
Sweepstake. As the banks were reluctant to collect the 
money, the defendant was contemplating a journey to Dublin, 
for the purpose of obtaining the amount due. The estimated 
cost was about £25, but the plaintiff agreed to make the 
journey in return for his expenses, which he considered would 
be £5 or £6. This was on the assumption that only one 
night’s absence would be involved, but, on arrival in Dublin, 
the plaintiff found a long queue at the office, and he was away 

four days collecting the money. Nevertheless, he agreed to 
charge only £7 7s., but the defendant had only paid £2 2s. 

on account. The defence was a denial of any agreement to 
remunerate the plaintiff, who was going to Ireland in any 
case. The two guineas was sent by way of acknowledgment of 
the trouble he had taken on defendant’s behalf. The 
defendant’s firm had recently sued the plaintiff for £2 for 
printing work done in October, 1935, and proceedings for the 
recovery of the £5 5s. were not instituted until a week or ten 
days after the commencement of the action to recover the 
cost of printing. His Honour Judge Samuel, K.C., observed 
that there was nothing in writing, and the defendant's denial 
of any agreement was corroborated by a third party, who 
introduced the defendant to the plaintiff. Judgment was 
given for the defendant, with costs. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


6 October..—On the 6th October, 1757, ‘‘ at the general 
quarter sessions of the peace for the county of Surrey held at 
Kingston it was ordered by the Court that the County gaol in 
the Borough should be removed to the prison that is now the 
King’s Bench as soon as the prisoners therein were removed 
to the new King’s Bench Prison in St. George’s Fields and 
that the New Gaol should be made a House of Correction and 
the present House of Correction in Angel Court, Southwark, 
to be sold to the highest bidder and the money arising from 
the sale to be appropriated for making the two above gaols 
streng and convenient for the use of Surrey.” 

7 October.—On the 7th October, 1644, Evelyn, passing 
through Marseilles, saw the prisoners in the galleys, ‘* hundreds 
of miserably naked persons having their heads shaven close 
and having only high red bonnets, a pair of coarse canvas 
drawers, their whole backs and legs naked, doubly chained 
about their middle and legs.’? When he dined with the officer 
in charge slaves played ‘‘ both loud and soft music very 
rarely.”’ It amazed him that ‘‘ there was hardly one but had 
some occupation by which, as leisure and calms permitted, 
they got some little money in so much as some of them have, 
after many years of cruel servitude, been able to purchase 
their liberty . They are ruled and chastised by strokes on 
their backs and soles of their feet on the least disorder . . 
yet are they cheerful and full of knavery.” 

8 October.—In the Middle Ages and until the early 
eighteenth century trials of animals for offences against the 
law were a recognised institution on the Continent, while in 
§ngland the judicial combat surprised everyone by turning 
up in full vigour in the case of Ashford v. Thornton in 1817. 
There is on record a strange example of a combination of 
both. One Aubry de Montdidier was secretly murdered and 
buried in the forest of Bondy. His dog revealed his body and 
thereafter displayed implacable hatred towards a certain 
Chevalier Macaire, known to have been his master’s enemy. 
The animal’s repeated attempts to fly at his throat attracted 
universal attention and at last the King of France decreed a 
judicial duel between them on ground marked off in the 
Ile Notre Dame in Paris. It took place on the 8th October, 
1361, Macaire having a cudgel and the dog a cask into which 
he could retreat. In the result the faithful beast got a firm 
hold of the throat of his adversary, who had to confess his 
crime before the King and the whole Court. 

9 October.—When Sir Godfrey Webster was Parliamentary 
candidate for Chichester he and his committee ordered a 
quantity of ribbons from Mr. Richardson, mercer and 
haberdasher of that town, to make badges for his supporters. 
The bill for them was not discharged, and Mr. Richardson 
brought an action heard in the Common Pleas on the 9th 
October, 1827, when Sir Godfrey very unsportingly pleaded 
that giving ribbons to voters was a violation of the Act against 
treating and that the plaintiff could not recover the price of 
goods supplied for an illegal purpose. It was proved, however, 
that the ribbons were worn by ladies and other non-voting 
supporters and that the plaintiff did not believe they were 
for illegal use. He accordingly recovered judgment for £21 5s. 

10 October.—Rate and tax collecting was apt to be 
hazardous with our sturdier ancestors. John King made 
eight vain attempts to get £1 5s. for the lighting rate from 
Samuel Harding, of Kentish Town, who always answered 
that the money was as good in his own pocket. After a 
summons had been issued King called again and saw a young 
lady, who paid the money and 5s. 6d. expenses. Then the 
real trouble began, for Harding came round to demand a 
receipt for the 5s. 6d., and when King said he could not give 
it, he stormed and raved, threatened to kick him and tried to 
strike him. King defended himself with a ruler and called him a 
scoundrel and an empty-headed coxcomb. On the 10th October, 
1833, Harding was fined 40s. at the Middlesex Sessions. 

11 October.—On the 11th October, 1660, Thomas Harrison, 
the regicide, was tried at the Old Bailey. 

12 October.—On the 12th October, 1733, eight persons 
were condemned to death at the Old Bailey, three highway- 
men, two coiners, a street robber, a woman who had stolen 
three pieces of lace, and a man who had robbed two ladies 
of a gold watch, an agate snuff box and some silver by 
Buckingham Wall in the way to Chelsea. Twenty-two persons 
were sentenced to transportation. 





THE WEEK’S PERSONALITY. 

Thomas Harrison was one of the extreme republicans most 
active in the accomplishment of the English revolution. The 
son of a Staffordshire grazier, he distinguished himself in 
battle by his fanatical courage and in debate by his fluent 
oratory. He was ‘ of a sanguine complexion, naturally of 





such a vivacity, hilarity and alacrity as another man hath 
when he hath drunken a cup too much but naturally also so 
far from humble thoughts of himself that it was his ruin.” 
He pushed forward the trial and condemnation of Charles | 
with great zeal, and despite this his soldierly bearing and 
honest face impressed the King most favourably. He was 
indeed completely convinced that this and his other public 
actions had the seal of Divine approbation. At the Restoration 
he refused to fly, saying: ‘‘ If I had been minded to run away 
I might have had many opportunities. But being so clear in 
the thing I durst not turn my back nor step a foot out of the 
way by reason I had been engaged in the service of so glorious 
and great a God.” At his trial he took the same stand: 
* T followed not my own judgment. I did what I did as out 
of conscience to the Lord I did it all according to the 
best of my understanding desiring to make the revealed will 
of God in His holy Scriptures as a guide to me.” He was, 
of course, condemned to death and executed, still showing 
the utmost courage and enthusiasm. Pepys, who was present, 
specially noted his cheerfulness. 

A HIstToricAL PUZZLE. 

In that very entertaining book ‘‘ Hanged by a Comma,” 
Mr. Fay refers to a bill, supposed to have been introduced in 
1770, which proposed to enact ‘** that all women of whatever 
age, rank or profession, whether maid or widow, who shall 
after this Act impose upon and seduce into matrimony any 
of His Majesty’s subjects by means of scents, paints, 
cosmetics, artificial teeth, false hair, bolstered hips, high- 
heeled shoes, or iron stays, shall incur the penalties against 
witchcraft, and the marriage be declared null and void.” 
The author notes the authority of Piesse’s ‘* Art of Perfumery ”’ 
quoted in the ‘** Eneyclopwdia Britannica,’ but adds that 
‘the reference to the penalties against witchcraft seems to 
indicate that Piesse may be in error in assigning it to 1770.” 
I was reminded of this when, going through some old press 
cuttings, I found one from a French newspaper referring to 
an edict of the Parliament of Paris in 1770.  ** Quiconque 
attirera dans les biens du mariage aucun sujet male de La 
Majesté, au moyen de rouge ou de blanc, de parfuns, d’essences, 
de dents artificielles, de faux cheveux, de coton, de corsets 
de fer, de cerceaux aux jupes, de souliers a hauts talons on 
de fausses hanches, sera poursuivi pour sorcellerie et le mariage 
sera déclaré nul et non avenu.”” Now what does that 
coincidence mean? Did French and English law have a 
simultaneous inspiration ? Or is one passage authentic and 
the other a misattribution? Or is the whole thing an 
eighteenth century joke that posterity has taken seriously ? 
Clues would be interesting. 
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Parliamentary News. 


PROGRESS oF BILLS. 
HousE or LoRDs. 


Local Government (Financial Provisions) (Scotland) Bill [H.C.]. 
| Ist October. 





tead Second Time. 
Marriage (Members of H.M. Forces) Bill [H.-L]. 
Read Second Time. 
House oF CoMMONS. 


Prolongation of Parliament Bill [H.C.}. 
tead First Time. 

Agriculture (Miscellaneous Provisions) Bill |H.C.]. 
tead First Time. [Ist October. 
Local Elections and Register of Electors (Temporary Provisions) 

Bill { H.C.}. 
Read First Time. 
Consolidated Fund (Appropriation) (No. 2) Bill [H.C.). 
Read First Time. 
Solicitors Bill [H.L.]. 
Read Third Time. 


[30th September. 


[Ist ¢ Jetober. 


{Ist October. 


{Ist October. 


[Ist October. 
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Notes of Cases. 
CHANCERY DIVISION. 
In ve Chalfont and District Permanent Building Society’s 
Application. 
Morton. J. 24th June, 1941. 

Emergency legislation—Mortgage of dwelling-house—Borrower in arrear 
with instalments—Value of house exceeds mortgage debt—A pplication 
by mortgagee for leave to realise security—Whether borrower entitled to 
relief—Courts (Emergency Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 
s. 1 (4). 

Procedure summons. 

The borrower, who was a solicitor, in 1938 purchased the house in 
which he lived with his family from the applicant building society for 
£1,550, the sum of £1,240, part of the purchase moneys, being left on 
mortgage payable by monthly instalments of £9 13s. 3d. The borrower 
duly paid the instalments until the outbreak of the war. He then fell 
into arrears, notwithstanding the fact that the amount of the instal- 
ments had been reduced. By March; 1941,’the arrears amounted to 
£112, and the society by this summons asked for leave under the Courts 
(Emergency Powers) Act, 1939, to exercise their remedies as mortgagees 
by the appointment of a receiver or by the realisation of the security. 
The borrower's practice was considerably less than before the war and 
now was not sufficient to enable him to pay the instalments. He 
possessed assets valued at £150, a reversionary interest not worth £1,200, 
and the house which the evidence showed would probably, if sold, 
realise more than the mortgage debt. In the circumstances, the 
applicants contended that the borrower had not discharged the burden 
which rested upon him under s. 1 (4) of the Act to show that he was 
“unable immediately to pay the debt” by reason of circumstances 
directly or indirectly attributable to any war. 

Morton, J., said that one of the objects of the Act was to enable a 
borrower, in the circumstances stated in the Act, to preserve his home. 
It could not be said that if a man owed £1,200 charged on a house 
worth £1,250 he was able to pay the debt within the meaning of the Act. 
That was not the intention of the Jegislature. By the very act of selling 
his house and paying the debt he would have lost what the Act intended 
to preserve, namely, his home. He was satisfied that the borrower was 
unable immediately to satisfy the debt owing to circumstances directly 
or indirectly attributable to the war and he would make an order that 
the society should not be at liberty to exercise its remedies so long as 
the borrower paid £6 10s. every month. 

CounsEL: &. Goff ; Dyne. 

Soxicrrors : Haslewood, Hare & Co., for Francis d& How, Chesham ; 
C. V. Young « Son. ° 

(Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Re Budd (No. 2). 
Viscount Caldecote, C.J., Macnaghten and Stable, JJ. 2nd July, 1941. 
Habeas corpus—Detention by Home Secretary—Arrest on same grounds 
as those of previous illegal detention—Validity—Ministcr’s grounds 
for believing in necessity of exercising control—No jurisdiction in court 
to inquire into—Defence Regulations, reg. 188 (1A). 

Application for a writ of habeas corpus. 

The applicant had been previously detained under reg. 18B of the 
Defence Regulations by an order made by Sir John Anderson as Home 
Secretary in June, 1940. He was granted a writ of habeas corpus and 
released by an order of the court made on the 27th May. 
He was rearrested on the 5th June on an order of that date made by 
the Home Secretary, Mr. Herbert Morrison. He now applied for a 
further writ of habeas corpus. The application was based on four 
grounds: (1) that the Home Secretary had no reasonable cause for 
thinking that it was necessary to exercise control over the applicant ; 
(2) that there had been a failure to comply with the requirements of 
reg. 188 (4); (3) that the Home Secretary had no reasonable cause for 
being satisfied that the British Union of Fascists (the organisation 
referred to in the order) was an organisation of the character described 
in reg. 18p (1A); and (4) that it was illegal to arrest the applicant on 
grounds the same as those on which he was arrested-on the first occasion, 
the court having already ordered his release. (Cur. adv. vult.) 

Viscount CaLpEcore, C.J., said that the case raised questions of first 
importance affecting not only the applicant and the duties and powers 
of the Secretary of State but also the public safety. The fact that 
it was not an isolated case, but one likely to determine the rights of 
a number of other British subjects at present deprived of their liberty, 
made the questions even more deserving, if possible, of the gravest 
consideration. The Court of Appeal had said that it was not the function 
of the court to act as a Court of Appeal from the discretionary decision 
which had to be made by the Secretary of State. Budd had stated on 
affidavit that no information had been given to him beyond that con- 
tained in the Minister’s order handed to him on the 6th June, and that 
he could not make the representations authorised to the Minister unless 
he were informed of the precise grounds on which the Minister was 
satisfied that it was necessary to exercise control over him. He said 
that he had done nothing which would give the Minister any ground to 
think that it exercise such control. The Home 
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Secretary in an aifidavit stated that, when he made the order of 
detention, he had reasonable cause to believe the facts set out in it. 
If the court were to enter on an inquiry into the truth of the denials 
by the applicant of any acts in furtherance of or in sympathy with 
the object of the British Union of Fascists, they would be engaged on 
precisely that investigation which the Court of Appeal said was not the 
function of that court. If it were apparent, on the face of the order, 
that the Secretary of State had not, or if the court were not satisfied 
that he had, reasonable cause for his belief, there would be no valid 
ground for the detention of the applicant. On the present application 
there was no reason to doubt that the Minister had given proper and 
careful consideration to the case. Of the four conditions laid down by 
reg. 188 (1A), two seemed to have been clearly satisfied: the Minister 
had reasonable cause to believe that the applicant had been a member 
of the British Union of Fascists, and he was satisfied on proper material 
that the union was an organisation of the character mentioned in 18B (14). 
The other two conditions were, first, that the Minister was to be satisfied 
that there was a danger of the utilisation of the organisation for purposes 
prejudicial to the public safety ; and secondly that he had reasonable 
cause to believe that it was necessary to exercise reasonable control 
over the applicant. The Minister had declared on oath, as well as 
stated in the order, that he was satisfied as to the first of those conditions, 
and, as to the second, that he was satisfied, or had reasonable cause to 
believe, that it was necessary to exercise control over the applicant. 
In his (the Lord Chief Justice’s) opinion the applicant had been furnished 
with the precise grounds of his detention on this application, though 
he was not so furnished in the first proceedings. In his (his lordship’s) 
opinion it was lawful to make a second order for the applicant’s detention 
in such circumstances and in such proper form as to admit of a different 
He also thought that in any case the second detention was not 
The application should be dismissed. 


result. 
for the same cause as the first. 
MACNAGHTEN, J., agreed. 
STABLE, J., dissenting, said that, while agreeing in substance with the 
statement by the Lord Chief Justice of the principles regulating habeas 
corpus applications, he differed on the application of the principles. 
The only questions for the court were: (1) Did the Secretary of State 
hold a particular belief ?_ (2) Was there reasonable cause for this belief ? 
And (which was ancillary) (3) What material ought to be before the 
court to enable it to provide the proper answer to the first and second 
questions ? He did not doubt that the Minister entertained the belief 
on which he acted. On the question of reasonable belief, the Court of 
Appeal had said that no general rule could be laid down for deciding 
the question whether the Minister had reasonable grounds for his belief, 
and that each case must be decided on its own facts. In the circum- 
stances of the case he (his lordship) found the material before the court 
insufficient to enable him to come to a conclusion one way or the other 
on the existence of reasonable cause. In his opinion, if the matter 
came to be determined on such materials as they now had, Budd should 
be released. Being in ignorance of any fact relied on as constituting 
reasonable cause for the belief which was the foundation for Budd’s 
detention other than the facts, such as they were, which were before 
the court in the earlier proceedings, the sufficiency of which were 
doubted by two members of the court, he (Stable, J.) was unable to say 
that he was satisfied of the existence of reasonable cause for the belief 
entertained by the Minister, and accordingly Budd was in his opinion 
entitled to be restored to liberty. 
CounsEL: Scott He nderson ; The 
Jowitt, K.C.) and Valentine Holmes. 
Soricitors : Oswald Hickson, Collier & Co. ; The Treasury Solicitor. 
[Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL. 
R. v. Barker. 

Viscount Caldecote, C.J., Tucker and Asquith, JJ. 8th July, 1941. 
Criminal law—Evidence—Induced confession—Reference in inducement 

to production of documents—Documents like confession itself inadmissible 

in evidence. 

Appeal from conviction. 

The appellant was charged with one, Robinson, on an indictment 
alleging, inter alia, that they had conspired together to cheat and 
defraud His Majesty and the Inland Revenue Commissioners of sums 
due for income tax, super-tax and sur-tax. Both were found guilty 
of conspiracy, and sentenced to imprisonment, the appellant for twelve 
and Robinson for six months. The prosecution alleged that frauds had 
taken place over a number of years in respect of income-tax returns 
relating to Robinson’s private affairs and a business, later a limited 
company, carried on by him. The appellant, a chartered accountant, 
had been employed by Robinson in the making of those returns. In 
1937, certain additional assessments having been made on Robinson, 
the Inland Revenue Commissioners made an order for the production 
by him of books and documents. In December, 1937, the appellant 
wrote a letter with enclosures disclosing that there had been failure 
over a number of years to disclose sums amounting to about £7,000, 
On the 31st an iuterview took place at which two inspectors representing 
the Commissioners read in the presence of the appellant and Robinson, 
and handed to them, an extract from ‘‘ Hansard” reporting certain 
questions and answers in Parliament. The extract related to fraud 
and evasion in connection with direct taxation, stated that fraudulent 
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taxpayers were not to be deterred by fear of criminal proceedings from 
making spontaneous disclosure of their misdeeds and pecuniary 
restitution, and continued: ‘* Where the taxpayer... voluntarily 
discloses . . . his past frauds . . . and is also prepared to . . . furnish 
full evidence (including . . . business books and... private bank 
books) . . . the board will not institute criminal proceedings, but will 
accept a pecuniary settlement ... °° The appellant and Robinson 
thereupon produced two ledgers which were admitted to have been 
fraudulently brought into existence for the purpose of misleading the 
revenue authorities into thinking that the total of the irregularities was 
some £7,000 only. They were subsequently found to amount to some 
£10,400. After a further interview in February, 1938, two further 
ledgers were produced, and later the appellant’s private working papers. 
Those documents, while showing that the two ledgers produced in 
December, 1937, were incomplete, themselves did disclose the full nature 
of the frauds perpetrated by Robinson. In March, 1938, another 
interview took place between the two inspectors, the appellant and 
Robinson, at which the extract from ** Hansard ”’ was again read to 
them and they were given further opportunities of disclosure. In 
April, 1938, the full amount of the irregularities was established. At 
his trial the appellant conducted his own defence. His objection to the 
admission in evidence of any documents produced by himself or 
Robinson after the date of the interview of the 3lst December, 1937, 
when the inducement was held out, was overruled by the trial judge. 
He now appealed. 

Tucker, J., delivering the judgment of the court, said that counsel 
for the appellant had referred to a ruling by the present Recorder of 
London, given when he sat at the Central Criminal Court in his capacity 
of commissioner, in Rex v. Cason, 14 Ann. Tax Cas. 471, that a document 
which had been brought into existence as a result of the reading to the 
defendant of the extract in question from ‘* Hansard”? was not 
admissible in evidence because it was a confession made in consequence 
of an inducement held out in the extract. The Crown argued that the 
present case was distinguishable from that because the ledgers and 
working papers here had not been brought into existence, but merely 
produced, as a result of the inducement. The court did not question 
that there might be cases where evidence might be given with regard 
to facts which had come to the knowledge of the police as the result 
of some inadmissible confession. Here, however, the promise in the 
extract expressly related to the production of business books and 
records. If asa result of the inducement in that extract such documents 
were in fact produced by those to whom the inducement was held out, 
the documents so produced stood on precisely the same footing as any 
oral or written confession brought into existence in consequence of the 
inducement. Consequently, those very vital documents, the two ledgers 
produced after the interview of the 3lst December, 1937, and the 
appellant’s working papers, were wrongly admitted in evidence, and 
the conviction must be quashed. 

CounseEL: Astell Burt and Hauser; L. A. Byrne. 

Soxicrrors : J. H. Milner & Son ; The Director of Public Prosecutions. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.| 








Rules and Orders. 


S.R. & O., 1941, No. 1534/1L.26. 
TRUSTEE.—Pustic Trustee. 
Tue Pusiic Trustee (CustopiAN TrusTEE) Russ, 1941. 
DaTED SEPTEMBER 26, 1941. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, 
with the concurrence of the Treasury, by virtue and in pursuance of 
the Public Trustee Act, 1906(a), the Law of Property Act, 1925(4), 
the Settled Land Act, 1925(c), the Trustee Act, 1925(d), the Adminis- 
tration of Estates Act, 1925(e), the Supreme Court of Judicature 
(Consolidation) Act, 1925(f), and any other Act or Acts amending or 
re-enacting the same, and every other power enabling me in that behalf, 
hereby make the following Rules :— 

1. The following paragraph shall be inserted in Rule 30 of the Public 
Trustee Rules, 1912(g), as amended by the Public Trustee (Custodian 
Trustee) Rules, 1926(h), after paragraph (1) thereof :— 

(1a) *‘ The Solicitor for the Affairs of His Majesty’s Treasury shall 
be entitled to act as a Custodian Trustee.” 

2. These Rules may be cited as the Public Trustee (Custodian Trustee) 
Rules, 1941. 

Dated the 26th day of September, 1941. 
Simon, C. 
Lords Commissioners of His 
Majesty's Treasury. 


Tom L. Dugdale | 
J. P. L. Thomas | 


b 15 & 16 Geo. 5, c. 20. : 
23. f 15 & 16 Geo. >, 49. 


a 6 Edw. 7, ¢. 55 ; 
e 15 & 16 Geo. 5, ¢. 23. J 
t. & O. 1926 (No. 1423) p. 1350. 


d 15 & 16 Geo. 5, c. 19. 
g S.R. & O. 1912 (No. 345) p. 1231. 


c 15 & 16 Geo. 5, c. 
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Notes and News. 


Professional Announcement. 
(2s. per line.) 
Messrs. Birp & Brirp, of Gray’s Inn, have removed to Burley House, 
5/11, Theobald’s Road, Gray’s Inn, W.C.1. Telephone Chancery 556. 





Notes. 

From the 13th October onwards the hours of the sitting of the-Court 
of Appeal and the Supreme Court on weekdays other than Saturdays 
will be from 11 a.m. to 3.30 p.m. 

The directors of The National Guarantee & Suretyship Association, 
Ltd., have appointed Mr. Witttam Mixton, London secretary of the 
Association, in succession to Mr. Arthur R. W. Scott, who retired from 
the position on 30th September, after having held the appointment for 
thirty-eight years. Mr. ALtan Gorpon Situ, M.A., who has been 
appointed Assistant London Secretary, was admitted a solicitor in 1935 
and entered the Legal Department of the Association in 1939. 

As the result of consultation between the War Damage Commission 
and the three Departments of Agriculture in the United Kingdom, 
procedure has been formulated with regard to payment for bomb 
damage in fields. Normally it is expected that war damage of this 
character will qualify only for a ** value ” payment, which will probably 
not be made till aftér the war. The Commission has, however, indicated 
that in any case where it is considered necessary in the interests of food 
production for craters to be filled in without delay it is prepared to 
entertain claims for compensation on a “‘ cost of works” basis and to 
make payment as soon as the work has been executed. The certificate 
of the appropriate Agricultural Department or of the County War 
Agricultural Executive Committee will be required as evidence that 
the immediate execution of the works is necessary in the interests of 
food production. 


SOLICITOR’S BENEVOLENT ASSOCIATION. 


The monthly meeting of the directors was held at 60, Carey Street, 

Chancery Lane, W.C.2, on Wednesday, Ist October. Mr. Gerald Addison 
was in the chair, and the following directors were present: Mr. R. 
dullin, T.D., J.P. (Portsmouth), Vice-Chairman, Mr. P. D. Bottereil, 
C.B.E., Dr. E. Bramley (Sheffield), Mr. A. J. Cash (Derby), Sir Edmund 
Cook, C.B.E., LL.D., Mr. T. G. Cowan, Mr. C. H. Culross, Mr. T. 8. 
Curtis, Mr. P. Stormonth Darling, Mr. Ernest F. Dent, Mr. A. F. King- 
Stephens, Mr. A. R. Moon, LL.B. (Manchester), Mr. R. C. Nesbitt, 
Mr. G. F. Pitt-Lewis, Mr. F. L. Steward (Wolverhampton), Mr. A. M. 
Welsford and Mr. Henry White (Winchester). Grants amounting to 
£1,963 18s. 3d. were made from the general funds, five pensions 
amoutning to £260 were awarded from the Swann Pension Fund, and 
grants amounting to £170 10s. 6d. were made from the Coward Fund. 
Twenty new members were admitted. 








War Legislation. 


(Supplen entary List, in alphabetical order, to those published week: by 
week in THE Soiicitors’ JouRNAL from the Lith September, 1939, to 
the 4th October, 141.) 

STATUTORY RULES AND ORDERS, 1941. 
Cultivation of Lands (Allotments) Order, September 12. 
Defence (Enemy Currency) Regulations, 1941. Order in 

Council, September 11. 

Defence (General) Regulations, 1939. Order in Council, 
September 11, amending Regulation 60c, and adding 
Regulation 606A. 

Defence (General) Regulations, 1939. 
September 11, adding Regulation 
Regulations 14, 144 and 100. 

Defence (General) Regulations, 1939. Order in Council, 
September 11, adding Regulations 23ap, 468 and 60pB, 
and amending Regulations 328, 55, 68c and the Third 
Schedule. 

Export of Goods (Control) (No. 33) Order, September 16. 

Feeding Stuffs (Rationing) Order, 1941. Amendment 
Order, September 19. 

Feeding Stuffs (Licensing and Control) Order, 1941. General 
Licence (Retailers), September 19. 

Justices (Supplemental List) Rules, September 16. 

Lighting (Restrictions) (Amendment) (No. 3) 
September 15. 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 
1941. General Licence, September 16, in respect of the 
Supply of certain Goods to H.M. Forces and Allied 
Forces. a 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 
1941. General Licence, September 16, in respect of the 
Supply of certain Controlled Goods to certain Bodies. 

No. 1432. Prevention of Fraud (Investments) Act, Licensing 
(Amendment) (No. 2) Regulations, September 15. 

Road Vehicles Licensing (Leave Permits) (Amendment) 

Regulations, September 2. 

Session, Court of, Scotland, etc., Procedure 
(Fees). Act of Sederunt, July 15, extending certain 
Temporary Acts of Sederunt increasing Fees. 

War Damage (Business Scheme) (No. 4) Order, Septem- 
ber 15. 

[E.P. indicates that the Order is made under Emergency Powers.] 


E.P. 1431. 
E.P. 1401. 


E.P. 1404. 


Order in Council, 
13a, and amending 


E.P. 1405. 


E.P. 1407. 


No. 1427. 
E.P. 1456. 


E.P. 1457. 


No. 1445. 


E.P. 1425. Order, 


E.P. 1444. 


E.P. 1445. 


No. 1429. 


No. 1420/8.44. 


No, 1434. 











